
IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON
DIVISION II

1111', 
n

v •

STATE u

IN RE THE PERSONAL ) NO. 41345 -1 -II

RESTRAINT PETITION OF ) RESPONSE TO

RYAN WAYNE ALLEN ) PERSONAL RESTRAINT

Comes now State of Washington, by and through Olivia Zhou,

Deputy Prosecuting Attorney, in and for Thurston County, and files its

response to petitioner's personal restraint petition pursuant to RAP

16.9.

I. BASIS OF CURRENT RESTRICTIONS ON LIBERTY

PetitionerAllen remains free. He has served his sentence and

is not on community custody. See Appendix A, Judgment and

Sentence after Remand, Thurston County Superior Court Cause No.

07 -1- 02163 -2, entered on April 22, 2010.

II. STATEMENT OF PROCEEDINGS

2.1 1994 Predicate Offense

On July 11, 1994, Petitioner plead guilty to one count of

residential burglary in Thurston County Juvenile Court. The

disposition order did not provide notice of a firearm prohibition. - See

Appendix B, Juvenile Statement on Plea of Guilty and Disposition

Order, Thurston County Juvenile Court Cause No. 94 -8- 00455 -6.
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2.2 Current Offenses

The State agrees with the facts underlying the unlawful

possession of firearm charges as laid out in Petitioner's brief.

Following the charges of unlawful possession of firearm, the

State added an additional charge of bail jumping. At no time did

Petitioner raise the issue that the predicate offense court [Thurston

County Juvenile Court] failed to advise him that he was prohibited

from possessing firearms.

On April 3, 2008, Petitioner was convicted in Thurston County

Superior Court of two counts of unlawful possession of a firearm in

the first degree and one count of bail jumping. Appendix C, Judgment

and Sentence, Thurston County Superior Court Cause No. 07 -1-

02163-2. Petitioner appealed to this Court, which affirmed the two
y

firearm offenses but reversed the conviction of bail jumping. The

case was then remanded for resentencing. Appendix D, Unpublished

Opinion, State v. Allen, 151 Wn. App. 1041, 2009 WL 2437229 (Aug.

11, 2009). Petitioner then filed petition for review with Washington

Supreme Court, appealing the decision from this Court. Appendix E,

Petition for Review, filed on November 13, 2009. The Supreme Court

denied Petitioner's Petition for Review. Appendix F, Order, State v.

Allen, 168 Wn.2d 1012, 227 P.3d 852 (Mar. 3, 2010) (Table, No.
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83604 -3). Petitioner was resentenced on April 22, 2010. Appendix A.

III. RESPONSE TO ISSUES RAISED

3.1 The State resoectfully reauests that the Court

deny Petitioner's PRP for reversal of conviction

because Petitioner was neither affirmatively

misled nor preiudiced by the predicate offense
court

Personal restraint petitions are not a substitute for direct

review." In re Pers. Restraint of Dalluge, 162 Wn.2d 814, 817, 177

P.3d 675 (2008). Although petitions raising constitutional or non-

constitutional issues not raised at trial or on direct appeal are no

longer absolutely barred, special restrictions still apply. In re Pers.

Restraint of Hews, 99 Wn.2d 80, 85 -87, 660 P.2d 263 (1983). To

obtain relief on new issues, the petitioner must establish he was

actually and substantially prejudiced by the error. In re Pers.

Restraint of Brown, 143 Wn.2d 431, 445, 21 P.3d 687 (2001).

Even if a petitioner can meet the thresholds required for a

constitutional or non - constitutional issue, he is not automatically

entitled to relief or a reference hearing. A personal restraint petitioner

is required by the rules to provide both "a statement of ... facts upon

which the claim is... based and the evidence to support the factual

allegations. RAP 16.7(a)(2)(i). A procedural prerequisite to

consideration on the merits is that "the petitioner must state with
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particularity facts which, if proven, would entitle him to relief "; "bald

assertions" and "conclusory allegations" are not enough. In re Pers.

Restraint of Rice, 118 Wn.2d 876, 886, 828 P.2d 1086, cert. denied,

506 U.S. 958 (1992).

In the present case, Petitioner did not raise the issue of the

juvenile court's failure to provide notice pursuant to RCW9.41.047(1)

at trial. Additionally, Petitioner was not affirmatively misled by the

juvenile court. Finally, Petitioner cannot demonstrate actual prejudice

from the juvenile court's failure to provide notice of the firearm

prohibition.

Addressing RCW9.41.047(1), the Washington Supreme Court

held that reversal of conviction for Unlawful Possession of Firearm is

appropriate when the sentencing court affirmatively misleads the

defendant into believing that he is allowed to possess firearms. State

v. Minor, 1623 Wn.2d 796, 803-04,174 P.3d 1162 (2008). In Minor,

there was nothing in the record to indicate that the predicate offense

court gave Minor oral notice that he could not possess firearms, and it

failed to check the box on the sentencing form which preceded the

written notice. Id. at 801. The Court concluded that because the

sentencing court had both failed to provide notice and affirmatively

I misled the defendant, reversal of the unlawful possession of a firearm
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conviction was warranted. Id. at 804.

In reaching its decision, the Washington Supreme Court

reiterated lower courts' holdings that a conviction for unlawful

possession of a firearm is invalid where defendant can demonstrate

actual prejudice. See State v. Leavitt, 107 Wn. App. 361, 27 P.3d

622 (2001). In Leavitt, this Court indicated that prejudice can be

demonstrated through the defendant's "guileless actions" of

volunteering more information to police than that which was asked of

him. Id. at 367 -68. In Leavitt, the defendant pled guilty to violation of

a protection order and received a one -year suspended sentence. Id.

at 363. The court set a termination date one year following

sentencing, and told him that one of the conditions of his sentence

was to not possess firearms. Id. Furthermore, the Conditions,

Requirements and Instructions that the Department of Corrections

provided to Leavitt left blank the box next to the paragraph explaining

firearm possession prohibition. Id. This Court concluded that as a

result of the combination of the "unusual facts of the case, Id. at 368,

emphasis added, Leavitt had been denied due process. Additionally,

prejudice was clearly demonstrated when instead simply answering

the police's question about whether he had weapons in his house,

Leavitt spontaneously volunteered that he had firearms in his car, for



which he was convicted and sentenced." Id.

Similar to Leavitt, the Court of Appeals Division Three also held

that a defendant's due process is violated when he is affirmatively

misled by the predicate offense court. State v. Moore, 121 Wn. App.

889, 895, 91 P.3d 136 (2004). In Moore, the defendant appeared in

juvenile court on three separate occasions. On each occasion, the

sentencing court failed to advise him that the charges to which he was .

pleading to prohibited him from possessing firearms. Id. at 892 -95.

Additionally, the sentencing court affirmatively told him that he could

put the ordeal behind him if he stayed out of trouble." Id. at 896.

Subsequent to his guilty pleas in juvenile court, Moore was charged

with unlawful possession of a firearm. Id. at 891 -92. On appeal,

Division Three affirmed the dismissal on the grounds that the juvenile

court's colloquy with Moore during disposition along with its failure to

provide notice of the firearm prohibition on three separate occasions

constituted a violation of Moore's due process. Id. at 897 n.4.

In the present case, the juvenile court did not mislead

Petitioner. Unlike the predicate offense court in Minor and Leavitt, the

juvenile court did not affirmatively mislead Petitioner. In the order of

disposition, there was no mention of firearm prohibition. The juvenile

court did not affirmatively mislead Petitioner into believing the firearm
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prohibition did not apply to him; the court simply did not provide him

notice. Additionally, unlike the predicate offense court in Moore, the

juvenile court did not fail to advise Petitioner of the firearm prohibition

on several occasions. In the present case, the juvenile court only

failed to advise him on one occasion.

The present case is similar to State v. Carter, 127 Wn. App.

713, 112 P.3d 561 ( 2005). In Carter, the defendant also had a

juvenile conviction for burglary. Id. at 715. As an adult, he was found

in possession of a firearm and charged with illegal possession based

on the burglary conviction. Id. During trial, Carter asked the court to

dismiss the unlawful possession of firearm charge on the basis that

his due process rights were violated because he was not provided

notice in juvenile court that he was prohibited from possessing

firearms. Id. The Court of Appeals, Division Three, concluded that

while the predicate offense court failed to inform Carter according to

statute, Carter was not "affirmatively misled." Id. at 720 -21. In

reaching its decision, the court distinguished its case from Moore.

The court concluded that because Carter was not affirmatively told he

could "put the ordeal behind_ him if he stayed out of trouble," like

Moore was, Carter was not denied due process. Id. The court in

Carterdid note that between the juvenile conviction and the charge at
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issue, he had been convicted of another felony and had been given

notice at that time. Id. However, the court did not base its decision on

that factor.'

The facts in the present case are alike to the facts in Carter.

Similar to Carter, Petitioner was not affirmatively misled by the

predicate offense sentencing court. Just like the defendant in Carter,

Petitioner was simply not provided notice that he was prohibited from

possessing firearms.

Petitioner argues that he was affirmatively misled when the

Thurston County Sheriff's Office released his rifles to him after the

disposition of a domestic violence case involving his girlfriend.

However, the facts provided by Petitioner are not enough to show that

there was a violation of due process. First, the letter from the

Thurston County Prosecutor'sOffice does not indicate that the deputy

prosecutor, prior to authorizing the release of the rifles, ran a NCIC

check on Petitioner to make sure that he was allowed to possess

firearms. Second, even though there is a policy at the Sheriff's Office

to run a NCIC check prior to the release of weapons, there is no

1 The language suggests that the court in Carter based its decision on the fact that the
defendant was not affirmatively misled rather than the intervening felony conviction. See
State v. Carter, 127 Wn. App. at 720 -21. ( "While the predicate offense court apparently
failed to inform Mr. Carter according to the statute, he was not affirmatively misled.
Moreover, -since he was convicted of a felony in 2002 and was notified at that time... he was
not prejudiced. ")



indication that an NCIC check was actually conducted prior to

releasing the rifles to Petitioner. Finally, the predicate offense court

did not preside over the domestic violence incident. Pursuant to

Minor, a defendant's due process is violated when the predicate

offense court affirmatively misleads the defendant. Assuming

arguendo, even if Petitioner was misled, it was not by the juvenile

court; instead, it would have been by law enforcement. Pursuant to

RCW 9.41.047(1), there is no requirement for law enforcement to

advise Petitioner that he is prohibited from possessing firearms.

Petitioner also cannot demonstrate actual prejudice resulting

from the predicate offense court's failure to provide notice. Unlike the

defendant in Leavitt who volunteered information to the police which

was not asked of him, Petitioner, in this case, did not volunteer extra

information to the sheriff deputy who contacted him. In the present

case, Petitioner told the sheriff deputy about his rifle only after the

deputy asked whether he [Petitioner] had any weapons inside his

home.

Petitioner argues that his convictions should be reversed

pursuant to State v. Breitung, 155 Wn. App. 606, 230 P.3d 614

2010). In Breitung, the defendant was contacted by sheriff deputies

after they received a complaint that he [defendant] had pointed a gun
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at two men. Id. at 617. Upon being contacted, Breitung told the

deputies about the various guns he had and provided a description of

the guns. Id. As a result, he was charged with unlawful possession

of a firearm. Id. At trial, Breitung asked for a dismissal of the charge

of unlawful possession of a firearm on the basis that he was not

advised by the predicate offense court that his simple assault

domestic violence conviction would prohibit him from possessing

firearms. Id. at 619 -20. The trial court denied the motion and

Breitung appealed. On appeal, this Court was asked to address a

case of first impression, whether failure to provide notice alone

warrants reversal. Id. at 622. This Court answered in the affirmative

in light of the fact that Breitung's responses to law enforcement

regarding his guns were more than was required by the officers'

questions. Id. at 623.

The present case is distinguishable from Breitung. Unlike the

defendant in Breitung, Petitioner did not raise the issue of lack of

notice at trial. Furthermore, Petitioner was not actually prejudiced

2 State v. Breitung, holding: "In Leavitt, we held that the predicate offense court'.s
noncompliance with RCW 9.41.047 clearly and substantially prejudiced Leavitt as
demonstrated in part by his g̀uileless actions' of volunteering more information to
police tan was asked of him. Similarly, Breitung's responses were candid and more
than was required by the officers' questions. He volunteered information about his
various guns and their descriptions and twice offered to retrieve his guns from his
residence which the officers declined." 155 Wn. App. at 623.
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from the lack of notice. Unlike the defendant in Breitung who offered

more information to law enforcement than was required of him,

Petitioner only answered questions that were asked of him.

Therefore, unlike the defendant in Breitung who was able to

demonstrate actual prejudice from the lack of notice, Petitioner in this

case cannot demonstrate actual prejudice.

3.2 The State respectfully requests that the Court
deny Petitioner's PRP for reversal of conviction
because this issue has been addressed in a

direct appeal.

A petitioner may not raise in a personal restraint petition an

issue which was "raised and rejected on direct appeal unless the

interests of justice require re- litigation. In re Pers. Restraint of Lord,

123 Wn.2d 296, 303, 868 P.2d 835 (1994). In the present case, re-

litigation is not required since Petitioner raised the issue of lack of

notice through his Statement of Additional Grounds on direct appeal

and also in a petition for review to the Supreme Court. In both courts,

Petitioner was denied .3 Additionally, re- litigation is not required

especially since Petitioner was neither affirmatively misled nor

prejudiced. Even though Petitioner was not provided notice,

ignorance of the law, pursuant to Minor, is not a defense for the

3 See Appendix D, Unpublished Opinion, State v. Allen, 151 Wn. App. 1041,
2009 WL 2437229 (Aug. 11, 2009); Appendix F.
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charge of unlawful possession of a firearm.

V. CONCLUSION

For the above reasons, the State respectfully requests that this

Court deny Petitioner's petition to reverse his convictions.

RESPECTFULLY SUBMITTED this 2-0— day of June,

2011.

JON TUNHEIM

Prosecuting Attorney

OLIVIA WS # 41747

Deputy Prosecuting Attorney
Attorney for Respondent
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SUPERIOR COURT OF WASHINGTON

COUNTY OF THURSTON

STATE OF WASHINGTON, Plaintiff,

vs. No. 07 -1- 02163 -2

FIRST AMENDED
RYAN WAYNE ALLEN FELONY J DG NT AND ENTENCE (FJ5)

Defendant. ;. 4 n ;. _ ) x e4, _ .

SID: WA17013312
Prison (non -sex offense) -

If no SID, use DOB: 07/24/1977
PCN`: 766942148 BOOKING NO. C0148394

I. HEARING

1.1 A sentencing hearing was held on APRIL 18, 2008 and the defendant, the defendant's lawyer and the deputy
prosecuting attorney were.presen 4M0 ae- sexNG Acescafwrr - sD =mac acss7 cv= 

7AIVA ctlrlaa ,w 37Gt̀C 1d . a.f+'C'd . 1 ' - V AoPAcG 2 IW o
1 €. FINMNGS

There being no reason why judgment should not be pronounced, the court FINDS:
2.1 CURRENT, OFFENSE(S): The defendant was found guilty on APRIL 3, 2008

by [ ] [ X] jury- verdict [ ] bench trial of

COUNT CRIME RCW DATE OF CRIME

I UNLAWFUL POSSESSION OF A FIREARM IN THE

FIRST DEGREE
9.41.040(l)(a)DECENBER 21, 2007

11 UNLAWFUL POSSESSION OF A FIREARM IN THE
FIRST DEGREE

9.41.040(t)(a)DECEMBER 21, 2007

as charged in the FIRST AMENDED information.
Additional current offenses are attached in Appendix 2.1.
The court finds that the defendant is subject to sentencing under RCW 9.94A.712.
A special verdict/finding for tine of firearm was returned on Count(s) RCW9.94A.602, 9.94A.533.

A special verdict/finding for use of deadly weapon other than a firearm was returned on Count(s)
RCW 9.94A.602, 9.94A.533.

FELONY JUDGMENT AND SENTENCE (FJS)
RCW 9.94A.500, .505)(WPF CR (5/2006) 07 -1- 02163 -2 Page l
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A special verdict/finding for Violation of the Uniform Controlled Substances Act was returned on .
Count(s) , RCW 69.50.401 and RCW 69.50.435, taking place in a school, school bus, within
1000 feet of the perimeter of a school grounds or within 1000 feet of a school bus route stop designated by the school
district; or in a public park, public transit vehicle, or public transit stop shelter; or in, or within 1000 feet of the
perimeter of a civic center designated as a drug -free zone by a local government authority, in a public. housing
project designated by a local governing authority as a drug-free zone.

J A special verdict/finding that the defendant committed a crime involving the manufacture ofmethamphetamine,
including its salts, isomers, and salts of isomers, when a juvenile was present in or upon the premises of
manufacture was returned on Count(s) RCW9.94A.605, RCW 69.50.401,
RCW 69.50.440.

J The defendant was convicted of vehicular homicide which was proximately caused by a person driving a vehicle
while under the influence of intoxicating liquor or drug or by the operation of a vehicle in a reckless manner and is
therefore a violent, offense. RCW 9.94A.030.

This case involves kidnapping in the first degree, kidnapping in the second degree, or unlawful imprisonment as
defined in chapter 9A.40 RCW, where the victim is a minor and the offender is not the minor's parent. RCW
9A.44.130.

The court finds that the offender has a chemical dependency that has contributed to the offense(s).
RCW 9.94A.607.

The crime charged in Count(s) involve(s) domestic violence.

J Other current convictions listed under different cause numbers used in calculating the offender score are (list offense
and cause number):

None of the current offenses constitute same criminal conduct except:

2.2 CRIMINAL HISTORY (RCW9.94A.525):

CRIME DATE OF
SENTENCE

SENTENCING COURT

County & State)
DATE OF

CRIME

A or J

Adult, .
Juv.

TYPE

OF

CRIME

I RES. BURG. I994 THURSTON CO.

94- •8455 -6

6 -5 -94 J NV

2

3

4

5

J Additional criminal history is attached in Appendix 2.2.
The defendant committed a current offense while on community placement (adds one point td score).
RCW9.94A.525.

J The court finds that the following prior convictions are one offense for purposes of determining the offender score
RCW9.94A.525):

J The following prior convictions are not counted as points but as enhancements pursuant to 'RCW 46.61.520:

None of the prior convictions constitutes same criminal conduct except _

FELONY JUDGMENT AND SENTENCE (FJS)
Rr'W Q QAA 5(10 5051(WPF C:R 94.0400 (5120061 07- 1- 02163 -2 Paee 2



COUNT

OFFENDER

SCORE

SERIOUSNESS
LEVEL

STANDARD

RANGE

ENHANCEMENTS* TOTALSTANDARD
RANGE I

MAXIMUhI

TERM

I &YA

F)Firearm. (D) Other deadly weapons. (V) VUCSA in a protected zone. WH) Veh. Horn. see RCW 46.61.520. OP)

Juvenile present. [ ] Additional current offense sentencing data is attached in Appendix 2.3.

2.4 j ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an exceptional sentence:
within [ ] below the standard range for Count(s)
above the standard range for Count(s)

The defendant and state stipulate that justice is best served by imposition of the exceptional sentence above
the standard range and the court finds the exceptional sentence furthers and is consistent with the :interests
ofjustice and the purposes of the sentencing reform act.
Aggravating factors were [ ] stipulated by the defendant, j ] found by the court after the defendant waived
jury trial, [ ] found by jury by special interrogatory.

Findings of fact and conclusions of law are attached in Appendix 2.4. [ Jury's special interrogatory is attached.
The Prosecuting Attorney [ j did [ ] did not recommend a similar sentence.

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount owing, the
defendant'spast, present and future ability to pay legal financial obligations, including the defendant's financial
resources and the likelihood that the defendant's status will change. The court finds that the defendant has the ability
or likely future ability to pay the legal financial obligations- imposed herein. RCW9.94A.753.

The following -extraordinary circumstances exist that make restitution inappropriate (RCW9.94A.753):

2.6 For violent'offenses, most serious offenses or armed offenders recommended sentencing agreements or plea

agreements are [ ] attached [ ] as follows:

III. JUDGMENT

F2 .3SENTENCING DATA:

r
F'

3.1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2.1.

3.2 [ X] The court DISMISSES Counts III [ ] The defendant is found NOT GUILTY of Counts

hr̂r 4'r®  tr.7 G7 r.ftd :Oriufsd r 476 Y6>6 — Zz

FELONY JUDGMENT AND SENTENCE (FJS)
RCW9.94A.500..505)(WPF CR 84.0400 (5/2006) 07 -1- 02163 -2 Page 3
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The above total may not include all restitution or other legal financial obligations, which may be set by later order
of the court. An agreed restitution order may be entered. RCW 9.94A.753. A restitution hearing may be set by .
the prosecutor or is scheduled for ' ............. . I ............ ............. .

RESTITUTION. Schedule attached.

Restitution ordered above shall be paid jointly and severally with:
NAME of other defendant CAUSE NUMBER ( Victim's name) Amount -$)

FELONY JUDGMENT AND SENTENCE ( FJS)
fur.W 9 94A.500. _505)(WPF CR 84.0400 (5/2006) 07 - 1- 02163 - 2 Page 4

r
r

TV. SENTENCE AND

IT IS ORDERED:
ORDER

4.1 Defendant shall pay to the Clerk of this Court:
JASS CODE

RESERVED Restitution to:

RTNIA.JN

Restitution to:

Restitution to:

Name and Address - - address may be withheld and provided
confidentially to Clerk of the Court's office.)

PCV 500.00 Victim assessment RCW 7.68.035

Domestic Violence assessment' RCW 10.99.080

CRC 200.00 Court costs, including RCW9.94A.760, 9.94A.505, 10.01.160, 10.46.190

Criminal filing fee $_ FRC

Witness costs $ WFR

Sheriff service fees $ SFR/SFS /SFW /WRF

Jury demand fee $ 
T

JFR

Extradition costs $ EXT

Other $ —

PUB 3Wa• Ov Fees for court appointed attorney RCW 9.94A.760

WFR Court appointed defense expert and other defense costs RCW 9.94A.760

FCMIiWTH Fine RCW 9A20.021; [ ] VUCSA chapter 69.50 RCW, [ ] VUCSA additional fine

deferred due to indigency RCW 69.50.430

CDFILDIIFCD Drug enforcement.fund of Thurston County RCW 9.94A.760
NTFISAD /SDI

Thurston County Drug Court Fee

CLF Crime lab fee [ } suspended due to indigency RCW 43.43.690

100.00 Felony DNA collection fee [ ] net imposed due to hardship ' RCW 4343.7541
RTNIRJN Emergency response costs (Vehicular Assault, Vehicular Homicide only, $1000

maximum) RCW 38.52.430
Other costs for:

1(00 " TOTAL RCW 9.94A.760

RJN

The above total may not include all restitution or other legal financial obligations, which may be set by later order
of the court. An agreed restitution order may be entered. RCW 9.94A.753. A restitution hearing may be set by .
the prosecutor or is scheduled for ' ............. . I ............ ............. .

RESTITUTION. Schedule attached.

Restitution ordered above shall be paid jointly and severally with:
NAME of other defendant CAUSE NUMBER ( Victim's name) Amount -$)

FELONY JUDGMENT AND SENTENCE ( FJS)
fur.W 9 94A.500. _505)(WPF CR 84.0400 (5/2006) 07 - 1- 02163 - 2 Page 4
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yx The Department of Corrections (DOC) oe clerk of the court shall immediately issue a Notice of Payroll Deduction.
RCW9.94A.7602, RCW 994A.760(8).

All payments shall be made in accordance with the policies of the clerk of the court and on a schedule established by
DOC or the clerk of the court, eoffi encing immediately, unless the court specifically sets forth the rate here: Not less
than $ per month commencing RCW9.94A.760.

The defendant shall report as directed by the clerk of the court and provide financial information as requested. RCW
9.94A.760(7)(b).

The financial obligations imposed in this judgment shall bear interest from the date of the judgment until payment in'
full, at the rate applicable to civil judgments. RCW 10.82.090. An award ofcosts on appeal against the defendant may
be added to the total legal financial obligations. RCW 10.73.160.

In addition to the other'costs imposed herein, the court finds that the defendant has the means to pay for the cost of
incarceration and is 6rdered to pay such costs at the rate of $50.00 per day, unless another rate is specified here:
JLR) RCW9.94A.760.

4.2 DNA TESTING. The defendant shall have a biological sample collected for purposes of DNA identification analysis
and the defendant shall fully cooperate in the testing. The appropriate agency shall be responsible for obtaining the
sample prior to the defendant's release from confinement. RCW 43.43.754.

HIV TESTING. The defendant shall submit to HIV testing. RCW 70.24.340.

4.3 The defendant shall not have contact with ( name, DOB)
including, but not limited to, personal, verbal, telephonic, written or contact through a third party
for years (not to exceed the maximum statutory sentence).

Domestic Violence No- Contact Order or Antiha.rassment No-Contact Order is filed with this Judgment and
Sentence.

4.4 OTHER: CLII.&Wa •1$ Prsi7 f-

ftdrG +_ C + f !  C..L1 r.rl i' c à+rp- '"'i .
ls o¢"T ' 7'" • C6C.USldf 9 .¢ /'jCd <% - f•.

5iVkur5  wR GA//& Z --' b --iw .

FalS' ..f- •s .!rfatlY A-tt tl `_ .

UL - -i4 dol <, r.dr 1 ^ aw7T- / oW-AAM V AKA-1W

S( /A WC4, 1() tVA4` - r tZ .vim  & eh1
a7 - aC

FELONY JUDGMENT AND SENTENCE (FJS)
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4.5 CONFINEMENT OVER ONE YEAR. The defendant is sentenced as follows:

T _.

a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term of total confinement in the
custody of the Department of Corrections (DOC):

97_ months on Count months on Count

months on Countf months on Count

months on Count months on Count

Actual number of months of total confinement ordered is:

Add mandatory firearm and deadly weapons enhancement time to run consecutively to other counts,.see Section
2.3, Sentencing Data, above.)

j ] The confinement time on Count(s) contain(s) a mandatory minimum tern of

NON - FELONY COUNTS:

Sentence on counts is/are suspended for
months on the condition that the defendant comply with all requirements outlined in the supervision section of this
sentence.

days ofjail are suspepded on Count
days ofjail are suspended on Count

All counts shall be served concurrently, except for the portion of those counts for which there is a special finding
of a firearm or other deadly weapon as set forth above at Section 2.3, and except for the following counts which
shall be served consecutively:

The sentence herein shall run consecutively with the sentence in cause number(s)

but concurrently to any other felony cause not referred to in this Judgment_ RCW9.94A.589.

Confinement shall commence immediately unless otherwise set forth here:

The defendant shall receive credit for time served prior-to sentencing if that confinement was solely under this
cause number. RCW9.9411..505. The time served shall be computed by the jail unless the credit for time served
prior to sentencing is specifically set forth by the court:

4.6 [ ] COMMUNITY CUSTODY is ordered as follows: kl -

Count for a range from
Count for a range from
Count for a range from

to months;
to months;
to months;

or for the period of earned release awarded pursuant to RCW9.94A.728(1) and (2), whichever is longer, and standard
mandatory conditions are ordered. [See RCW 9.94A.700 and .705 for community placement offenses, which include
serious violent offenses, second degree assault, any crime against a person with a deadly weapon finding and chapter
69.50 or 69.52 RCW offenses not sentenced under RCW 9.94A.660 comm'ited before July 1, 2000. See RCW
9.94A.715 for community custody range offenses, which include sex offenses not sentenced under RCW 9.94A.712
and violent offenses commited on or after July 1, 2000. Use paragraph 4.7 to impose community custody following
work ethic camp.]

FELONY JUDGMENT AND SENTENCE (FJS)



On or after July 1, 2003, DOC shall supervise the defendant if DOC classifies the defendant in the A or B risk
categories; or, DOC classifies.the defendant in the C or D risk categories, and at least one of the following appi
a) the defendant commited a current or prior:
i) Sex offense I ii) Violent offense iii) Crim aagainst a person RCW 9.94A.411
iv) Domestic violence. offense (RCW 10.99.20 )1 v Residential burglary offense
vi) Offense for manufacture, delivery or possession with intent deliver methamphetamine including its
salts, isomers, and salts of isomers;

vii) Offense for delivery of a controlled substance to a minor; or attempt, solicitation or conspiracy (vi, vii)
b) the conditions of community placement or community custody include chemical de endene treatment.
c) the defendant is stiWoct to supervision under the interstate compact agreement, RCW9.94A.745.

While on community placement or community custody, the defendant shall: (1) report to and be available for contact
with the assigned community corrections officer as directed; (2) work at DOC- approved education, employment
and/or community restitution (service); (3) not consume controlled substances except pursuant to lawfully issued
prescriptions; (4) not unlawfully possess controlled substances while in community custody; (5) pay supervision fees
as determined by DOC; and (6) perform affirmative acts necessary to monitor compliance with the orders of the court
as required by DOC. The residence location and living arrangements are subject to the prior approval of DOC while
in community placement or community custody. Community custody for sex offenders not sentenced under RCW
9.94A -712 may be extended for up to the statutory maximum term of the sentence. Violation of community custody
imposed for a sex offense may result in additional confinement.

Pay all court- ordered legal financial obligations

Notify the community corrections officer in advance
of any change in defendant's address or employment

Report as directed to a community corrections officer

Remain within prescribed geographical boundaries to be
set by CCO

The defendant shall not consume any alcohol and shall submit to random breath testing as directed by DOC for
purposes of monitoring compliance with this condition.

Defendant shall have no contact with:

The defendant shall undergo evaluation and fully comply with all recommended treatment for the following:
Substance Abuse

Sexual Deviancy

Other:

Mental Health

Anger Management

The defendant shall enter into and complete a certifed.domt.sticviolence program as required by DOC or as follows:

The defendant shall not use, possess, manufacture or deliver controlled substances without a valid prescription,
not associate with those who use, sell,.possess, or manufacture controlled substances and submit to random
urinalysis at the direction of his/her CCO to monitor compliance with this condition.

The defendant shall comply with the following additional crime - related prohibitions:

Other conditions may be imposed by the court or DOC during community custody or are set forth here:

The conditions of community supervision or community custody shall begin immediately unless otherwise set forth

here:

FELONY JUDGMENT AND SENTENCE (FJS)
D. 7
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4.7 []WORK ETHIC CAMP. RCW9.94A.690, RCW 72.09.410. The court finds that the defendant is eligible and is
likely to qualify for work ethic camp and the court recommends that the defendant serve the sentence at a work ethic
camp. Upon completion ofwork ethic camp, the defendant shall be released 'on community custody for any
remaining time of total confinement, subject to the conditions below. Violation of the conditions of community
custody may result in a return to total confinement for the balance of the defendant's remaining time of total
confinement. The conditions of community custody are stated above in Section 4.6.

4.8 OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the defendant
while under the supervision of the county jail or Department of Corrections:

V. NOTICES AND SIGNATURES

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this Judgment and
Sentence, including but not limited to any personal restraint petition, state habeas corpus petition, motion to vacate
judgment, motion to withdraw guilty plea, motion for new trial or motion to arrest judgment, must be filed within one
year of the final judgment in this matter, except as provided for in RCW 10.73.100. RCW 10.73.090.

52 LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the defendant shall remain under
the court's jurisdiction and the supervision of the Department of Corrections for a period up to 10 years from the date
of sentence or release from confinement, whichever is longer, to assure payment of all legal financial obligations
unless the court extends the criminal judgment an additional 10 years. For an offense committed on or after July 1,
2000, the court shall retain jurisdiction over the offender, for the purpose of the offender's compliance with payment
of the legal financial obligations, until the obligation is completely satisfied, regardless of the statutory maximum for
the crime. RCW9.94A.760 and RCW9.94A.505(5). The clerk ofthe court is authorized to collect unpaid legal
financial obligations at any time the offender remains under the jurisdiction of the court for purposes of his or her
legal financial obligations. RCW9.94A.760(4) and RCW9.5

5.3 NOTICE OF INCOME - WITHHOLDING ACTION. If the court has not ordered an immediate notice of payroll
deduction in Section 4. 1, you are notified that the Department: of Corrections or the clerk of the court may issue a
notice ofpayroll deduction without notice to you if you are more than 30 days past due in monthly payments in an
amount equal to or greater than the.amount payable for one month. RCW9.94A.7602. Other income - withholding
action under RCW9.94A.760 may be taken without further notice. RCW9.94A.7606.

5.4 RESTITUTION HEARING.

Defendant waives any right to be present at any restitution hearing (sign initials):

5.5 Any violation of this Judgment and Sentence is punishable by up to 60 days of confinement per violation.
RCW9.94A.634.

5.6 FIREARMS. You must immediately surrender any concealed pistol license and you may not own, use or
possess any firearm unless your right to do so is restored by a court of record. (The clerk of the court shall
forward a copy of the defendant's driver's license, identicard, or comparable identification to the Department of
Licensing along with the date of conviction or commitment.) RCW 9.41.040, 9.41.047.

5.7 [ ] The court finds that Count . is a felony in the commission of which a motor vehicle was used. The clerk'
of the court is directed to immediately forward an Abstract of Court Record to the Department of Licensing, which
must revoke the defendant's driver's license. RCW 46.20.285.

FELONY JUDGMENT AND SENTENCE (FJS)



5.8 if the defendant is. or becomes subject to court- ordered mental health or chemical dependency treatment, the
defendant must notify DOC and the defendant's treatment information must be shared with DOC for the duration of
the defendant's incarceration and supervision. RCW9.94A.562.

5.9 OTHER: Bail previously posted, if any, is hereby exonerated and shall be returned

t
the posting party.

DONE in Open Court and in the presence of the defendant this date::

i

De ity Prosecuti rney

W A No. 167

Print name: JOHN M. "JACK" JONES

Defendant's signature:

i

I am a certified interpreter of, or the court has found me othinvise qualified to interpret, the
language, which the defendant understands. I translated this Judgment and

Sentence for the defendant into that language.
Interpreter signature /Print name:

1, . , Clerk of this Court, certify that the foregoing is a full, true
and correct copy of the Judgment and Sentence in the above- entitled action now on record in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of the Court of said county and state, by: , Deputy Clerk

FELONY JUDGMENT AND SENTENCE (FJS)
n': nn,,:C, Paae 9

Print name: JAMES SHACKLETON
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THE SURE 0IR : RT' OF THE STATE F A HINGTON
s

For the County of Thur-A A NORT

JUVENILE CO
BEVY J. GOt1L,STATR OF WAS11INGTON, Petitioner, 

CLERK

V11 ) 

Y
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T OFIUV

j Or''ENDrR aN FLEA OF GUILTY
A Q B 1, P,e ' hies )
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aaaa
Q
w

0
0

Q
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a

A

1 My ram end date of LaI6 am cormctly stated alcove. Y am L gars old.

2 1 know that .1 have the right to have a Sawyer assist me at any time, whatharor not I plead. guilty to this ch&Erc(s) against inc. I know that if I cannot afford
a Iawyor, the- Court will give me a lawyer at ao cost to me. I know that a. lawyer c ould look at all the Alca in zrty ea =, tell ma about the law and my right,
talk with - the police, probtsuo;tcouns and. ptnmtcutingauoracy, and assist meitt trial ardrentericiag(dispontion). With this knowledgc,ihave decided

J volunta.-tly give up my right to a lawyer. [ ! J be rcprcicrrtad by a lawyer. Yr¢+ 1{+? >J •alt? a./
3 1 know hat I have been charged with comsniuing the following offcasc(s), having reeeived a topy ofthe charge(*).

4 I know that sf I plead NOT GUILTY to the chsrgc(o), I have the following rights.
a) To her and quesuoa any wanaaxs who might testify agimat me.
b) To have any own witnesses testify for me, and to have those wstnessca required to appear at no cost tome.
c) To testify mysclr or to chooso not to tastily, and my refusal to testify cannot bo held agaiust me.
d) To have a speedy and public trial in the county where the charged off. me(s) aUcycdly occuszcd.
a) To make the prosecuting attorney prove eseh.ciernens of this charged offerna(s) beyond a reasonable doubt.

To appeal the case if the Coon finds me guilty of tho offenses) at trial.

S 1 know that if I plead GUILTY to committing tho charged offvue(a), I Siva up the rights act fo,.tlt in 04, that I will. ba found to have coi mined the
offerse(a), and that I cannot appeal that finding of,guitt.

6. 1 know that if I am found guilty, the Court will .then consider myjuvemie ofreriso record, which is as follows.

7 I know that the offensc(i) I am charged with Zr this case, combined with my juvenile offense record, WdL put me in he followinge'asstftcation on each

1

charge.

Mino Offender, which would allow the Court to place me on community supervision.
l Middle Offender, whiclixrould allow the Court to place min on convnwnSty supervision, and to place lac in confinement

J Serious OtTnnder, which would require the Court give me the rtatcnce in §8 below, unless I show that to be ur }ust.

I knowthat Community Supervision may mclude for each charge (I) up to 12 months ofprobation -like real- icuons, (2) up to $LCO Sae, (3) up to 150 hours
of cotttmuruty aavicc (working for the pnblit It-,* of charge). (4) counsclrag and inforiniif= chase*, (5) restnctioaa on places I can go and on pcoplc I
can ace, (6) curfew, and 0 random drug testing by unnalysis.

S I know that for a person with my offense record, the standard range sentence guidelines are as follows.

oust ne

b

Idfl
O

CONES TO :.
PROS. ATTY.

DEF. ATH.

CoantTwo Count Three

a4etge
works commrlmcnt

A

days detention
fine

hours community service
months community supervision
on= victims fund

court eo3U

IMIL

b



0 1. 0
9. 1 know that ibo maximum puniahment I can mccive. is commitment until I am 21 yearn old, and that i can be senttttced for no longer than the adult

maxutnum sedanco for the offertso(a) I am charged antis

10. I know that my plat of gantry and the Court's acceptance of my pica will become pt;rt of ray cnmi.il ltiswq, and thu ifthe offense is a felony and I was
13 or old" when the offense was committed, the pica will remain part of my crimc,ul bitnory if] commit another enme. before my 23rd birthday.

11. I [chow that if I plead guilty or if I ant found guilty u tnat, my crimin> 1 history mty eausc arothte court to give= s longer scnueace for any offcasa I
commit in the future.

12. I know ,'tat if I pleat[ guilty, the Proseeuurg Attorney will re ptwd the foltowittg
Confisxment S : Community Svpetvrslon s  `' Commum:l Sec rca hours 7 if > F. $ , Cosa S 6_
C.•ime votttn's Fund S * D Icestsauton to vietim(a), if any; turd /or

13 I know that the Lan 4flicor will Mania" the fogwing.
eaaGnemam ! V Community Supetviaton ; Cotnmumty Serriee hours 2z Fine S : Costa S r ;

Crime Victim's Fund S fsJ : Itcatitution to victWs), if any, and /or

M. I know that the Court does not have to follow. Any of the above recommendations. •end that I have the right to rrukn my own sentoffc recommendations
I know that the Conn must impose* scAtexco within the standard ring* unless the Ctrstt finds substandal and compelling rcasom not to do no. If the Court
goes outsid.: the standard range, -.Met I or the Stitt: can appeal that sentence If tht scdLncr is witl•,in the standard rasgc, no one can appeal tho sentence
itself.

IS. 1 hav* not b*ea given any promises mbar than those lusted above. I have ac:: been ihroatetxd with any harm. Ilndrntaadiag aL of tlio ab *vt
reaotntaendatlona, Ifreely and

botusutil
PLEAD Gr.T TYwthefollowicgt

16. This N what I did that rtmlttd in my being changed with the oMnse(a):

17 1 have resd or somconehas road to tn* evcrytlurlp pnnted above. I know that I may:have a copy of this sutemem and that I rimy ask any questions I Goose
bt fore aigiHng iL

DcpulyProativutugAttorney WSBAd Mfea. Auoraey WSHA#

BMQF'8CE1t3'IFICA9'E

7ba Court ce:tifsoa that thejurnac has lndicau d that the foregoing wax rend to or by thejuvenile, and that tluo juvenile fully understands the cootcau.

Date -

wttttdlryptaW184h

a

lu cl'Court Cotm:alsaicnor

CFi3FlY3

1
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SUPERIOR COURT OF WASEDIGTON
COUNTY OF THURSTON

ep

n
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0
rn
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T

STATE, OF WASITINGTON, Plaumf&

vs I No 07- I- 02163 - 2

RYAN WA 3'NE ALLEN. 

Defendant
GFELONY XUD dENT AND SENTENCE ( FJS)

SID WA17013312
person ( mn - sex offense)

If no SID, use DOB 07!24!4977
PCN 766942148 BOOMG NO C0148394

FILER
SUI CCIIA T

T

08 AP 18 " H 2

I HEARING

I 1 A smtencing hearmg was held on APRTL I J2009 imd the defendant, the defendant's lawyer and the deputy
prosecuting attorney were present

II MNIDINGS

There being no reason whyludgmnnt should not be pronounced, the court FINDS
21 CURRENT OFFENSE(S) The defendant was found guilty on AFRIL 3, 2408

by ( I plea ( XI imy- vcrdiet [] b=ch trral of

COUNT CRIME RCW DA.'T1E OF CRIME

I UNLAWFUL ] POSSESSION OF A. FRWARM IN TBE
FIRST I)EGREE

9 4I 040(i)(a)

s Y

t

j 9 41040(i)(a) DECENMER 21, 2007

III BAIL PUMPING 9A 76 17 1 FEBRUARY 14, 2008
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SUPERIOR COURT OF WASEDIGTON
COUNTY OF THURSTON

ep
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STATE, OF WASITINGTON, Plaumf&

vs I No 07- I- 02163 - 2

RYAN WA3'NE ALLEN. 

Defendant
GFELONY XUD dENT AND SENTENCE ( FJS)

SID WA17013312
person ( mn - sex offense)

If no SID, use DOB 07!24!4977
PCN 766942148 BOOMG NO C0148394

FILER
SUI CCIIA T

T

08 AP 18 " H 2

I HEARING

I 1 A smtencing hearmg was held on APRTL I J2009 imd the defendant, the defendant's lawyer and the deputy
prosecuting attorney were present

II MNIDINGS

There being no reason whyludgmnnt should not be pronounced, the court FINDS
21 CURRENT OFFENSE(S) The defendant was found guilty on AFRIL 3, 2408

by ( I plea ( XI imy- vcrdiet [] b=ch trral of

COUNT CRIME RCW DA.'T1E OF CRIME

I UNLAWFUL ] POSSESSION OF A. FRWARM IN TBE
FIRSTI)EGREE

9 4I 040(i)(a) DE-CIR MER 21, 2DD7

II UNLAWFUL POSSESSION OF A FIREAitM IN THE
FIRST DEGREE

j 9 41040(i)(a) DECENMER 21, 2007

III BAIL PUMPING 9A 76 17 1 FEBRUARY 14, 2008

as cbarged,n the r1KSV A Kb- NJJh1J m1armahon
Additional current offenses are attached m Appendix. 21

j J The court finds that the defendant is subject to seotmimg underR+CW 9 94A 742
j A special verdicttfmdmg for use ofiirearm was returned an Cowi(s) _ RCW 9 94A 602,9 94A 533

A special veMxt/fmdmg for use of depdty weapon other than a Arearin was returned on Counts)
RCW 9 94A 602,9 94A 533

Q

FELONY NDGM NY' AND SENTENCE (FIS) 07

RCW 9 94A son, 505XWPF CR 84 0400 (312006)
f6 tb.31wT
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A special verdutll'i 3dwg for Violation of the Uniform Controlled Suixtanm Act vow returned on
CounKs) RCW69 and RCW 69.50 435, talong p1w* to a school, school bus, within
10W feet of the perimeter ofa school grounds or withm IUM fed ofa school bus runic stop designated by the school
district, or in a public park, pubhc transit vehicle, orpubIx transit shop shelter, or m, m• v ntlun 1000 feet of the
perimeter ofa cevre center designated as a dmg_free zone by a local government authuci.IN or in a public housing
protect designated by a local governing authority as a drug -free zarre
A special verdretlfimdmg brat the defendant conmacd a txrrnt mvolvmg, the manufacture ofnxffiw *hebu:ui=,
including its salts. isomers, and salts ofmomets, when aI Juvenile was present to or upon the pre=ws of
tnautrfactnt•e was returned flu Cbtuat(s) RCW 9 94A 605, RCW 69 50 401,
RCW 69 50 440

I The defendant was convicted ofvehicular homicide which was proximately caused by a person driving a vehicle
while tinder the influence of rntoxrcatrtmg hquor or drug orby the operattan ofa vehicle In a reckless nmwer and IS
therefore a violent offense RCW 9 94A 030

j This case involves ladnapping in the first degree, lsadnappnng in the second degree, or unlawful unpnsonment as
defined in chapter 9A 40 RCW, cohere the victim is a minor and the offender is not the rwnoes parer: RCW
9A 44 I30

j The court finds that the offender has a chemical dependency that has contributed to the offense(s)
RCW 9 94A 607

j The cum;; charged in Count(s) involve(s) domestic violence
Other current convictions listed under different cause numbers used in calculating the offender score art (list offense
and cause number)

None of the cimvnt offenses constitute same criminal conduct except

2 2 CRI VNAL. HISTORY (RCW 9 94A 525)

CRIME DATE OF SEPI'I".ENCIIIG COURT DATE OF A orJ TYPE

SENTENCE County dt State) CRIIdE Adult, OF

Juv CRIME

1 RES BURG 1994 THURSTON CO 6 -5-94 J NV

94- 8.455 -6

2

3

4

5

j Addiao=Acrwaal history is attached in Appendix 2 2
j ] The defendant committed a cturml offer while on rAminimly placement (adds ene point to score)

RCW 9 94A 525

The court finds that the following prior convictions arc one offew.- forpurposes ofdeterffinrag the offender score
RCW 9 94A 525)

j The following prior convictions are not counted as points but as enhancements pursuant to RCW 46 61 524

None ofthe prior convictions constitutes same criminal conduct except

FELONY 3UDGM..ENT AND SENTENCE (FJS) 01-1-02163-2

RCW 9 94A 540, 505XWPF CR 84 0400 (5/2006) Page 2
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ENCING DATA

COUNT

OFFEMER

SCORE

S WOUSNESS
LEVEL

srA_iDARD
RANGE

EN,WkMCt hnN - rS- 3'DTALSTANDARD

i3Ai'iGB

MAXIMUM

Ts

F)Firearm, (D) Other deadly weaoanL M VUCSA in a oreteeted znru -_ (Wn Ven Anm ter_ RLW 46 hl SA) tivi
Juyemle present [ j Additional current offense sentencing data is attached m Appendix 2 3

2 4 [ j EXCEPTIONALS.WTENCE Substantial and compelling xersons exist whncli usnfy an exceptional sentence
within [ ] below the standard range for Cauugs)
above the standard range for Count(s)

The defendant and state stipulate that justice is best served by unposition ofthe exceptional sentence above
the standard range and the court funds the exceptional sentence fmiliers and is consistent with the mterests
ofJusnce and the purposes ofthe sensing reform act
Aggravatuag factors were [ j stipulated by the defendant, [ ] foumd by the court after the defendant waived
jury tnal, [ ] fowid by jury by special interrogatory

Findings of fact and conclusions oflaw are attacbcd w Appendix 2 4 [ ] Jury's special iaierangaWry is attached
The Prosect ung Attorney [ ] did [ ] did not recommend a sumlar senieaice ..

25 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS The court has considered the total amount owing, the
defendant'spast, present and faiture ability to pay legal financial obligations, mchxhng the defendant`s financial
resources and the likelihood that the defendant's status will change The count finds that the defendant bas the ability
or likely future ability to pay the legal financial obligations mipowd herein RCW 9 94A 753

The following cxtraordmary cncwmtanccs exist that make restatutton.mappaoprrate (RCW 9 94A 753)

2 b For violent offenses, most serious offenses, or armed offenders reL-oxziiz:c lid senteneirig agrcc=nts or plea

agreci eats are [ j attached [ j as follows

3 1 The defendant is GUILTY ofthe Counts and Charges listed m Pazagmph 21 and Appendix 2 1

3 2 [ ] The court DISMISSES Counts [ ] The defendant is found NOT GUILTY ofCounts

FELONY JI MMENT AND SENTENCE (FIS) 07-1-02163-2

RCW 9 94A 500, SOS)(W'PF CR 84 9400 (5:2006) Pagc 3
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CLF $ Crmw lab fee [ J suspended dire to ; mdigency RCW 43 43 690

10000 Feloay DNA collection fee [ 1 not unposed due to hardship RCW 43 43 7541
ATNIRJN $ Emergency response costs ( Vehicular Assault, Vehicular Homicide only, $ I000

maxi n im) - RCW 38 52 430
Other costs for

t D TOTAL RM 9 94A 760

The above total may not include all restitution or oilier Iegal financial obligations, which may be set by later order
of the court An agreed restitution order may be entered RC 9 9 94A 753 A restitution hearing maybe sit by
the prosecutor or is scheduled for

RES'Tr=ON Schedule attached

Restitution ordered above shall be paid jonitly and severally wide
NAME of other defendant CAUSE NUMBER ( XIMM!s rMMO Amount -

R/N

FELONY JUDGMENT AND SEYMiCE MS) 07- 1- 02163 - 2

RCW 9 94A 500, 505XWPF CR 84 0400 ( 5/2006) Page 4

t. " Fins

W SENTENCEA" OJRDE'R
IT I3 ORDERED

41 Defendant shall pay to the Clerk of this Court
JRSS CODE

S RESERVED Restitution to
RTNlR.IN

Restituhon to

Restitution to _

afame and Address — address may be withheld and provided
eonfidenital ly to Clerk of the C„aures. office)

PCY 500 00 Vietun assessment RCW 7 68 035

Domestic Violence assessment RCW 10 99 080

CRC 200 00 Court costs, including RCW 9 94A 760, 9 94A 505,10 01 160, 46 190

Cnnunal filing fee $ FRC

Witness costs $ WFR

Sheriff service fees S SFR/SFS/SFVDJWRF

Jury d==d fee $ XFR

Extradition costs I EXT

Other $

PUB S 14 DO 00 Fees for court appointed attorney RCW 9 94A 760

Y1FR Court appointed defense expert and other defense costs RCW 9 94A 760

FCMlMTH Fine RCW 9A 20 021, [ ] VUCSA chapter 69 50 RCW, [ ] VUCSA additional fine

deferred due to mdW=yRCW 69 50 430

CDFlLDYFCD S Drug enforcement fund OfThmTton County RCW 9 94A 760
NMUDIS01

Thurston County Drug Court Fee
CLF $ Crmw lab fee [ J suspended dire to ; mdigency RCW 43 43 690

10000 Feloay DNA collection fee [ 1 not unposed due to hardship RCW 43 43 7541
ATNIRJN $ Emergency response costs ( Vehicular Assault, Vehicular Homicide only, $ I000

maxi n im) - RCW 38 52 430
Other costs for

t D TOTAL RM 9 94A 760

The above total may not include all restitution or oilier Iegal financial obligations, which may be set by later order
of the court An agreed restitution order may be entered RC 9 9 94A 753 A restitution hearing maybe sit by
the prosecutor or is scheduled for

RES'Tr=ON Schedule attached

Restitution ordered above shall be paid jonitly and severally wide
NAME of other defendant CAUSE NUMBER ( XIMM!s rMMO Amount -

R/N

FELONY JUDGMENT AND SEYMiCE MS) 07- 1- 02163 - 2

RCW 9 94A 500, 505XWPF CR 84 0400 (5/2006) Page 4
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Depart=nt of Corrections (DOC) or clerk of thw cc-,izt shat untttsdiately issue a notice of'Payroll Deduction
tCW 9 94A 7602, RCW 9 94A 76eCp)

All payments shall be trade in accordance with the policies of the clerk of the court and on a schedule established by
DOC or the clerk of ttic court, conunenctng immediately, unless the court specifically sets forth the rate here Not less
than $ per monthcorr„inwicmg ROW 9 94A 760

The defendant shall report as du=ed by the clerk of the court and. provide firtancAl information as requested RCW
9 94A 760(7)(b)

The financial obligations unposed M this Judgn - n& shall bear tntcrest from the dale ofthe,ludgment until payment to
Fall, at the rate applicable to cvnljudgm -.zts RCW to 82 o90 An award ofcosts on appeal against the defendant may
be added to the total legal financial obligations RC''N 10 73 160

JA addition to the other costs imposed he -tin, the court finds that the defcudart has the teams to pay for It cost of
incarceration and is ordered to pay such toss at the rate of $50 00 per day, unless another rate is specified here
AR) RC1tl 9 94A 760

42 DNA TESTING Tlie defodant shall have a biological sample collected for purposes ofDNA identification analysis
and the defendant sbalI fully cooperate m the testing The appropriate agency shall be responsible for ohtaimng the
sarle prior to the defenda-it'srelease front confinement RCW 43 43 754

RJV TESTING The defendant shall submit to HIV testing RON 70 24 340

4 3 The defendant shall not have contact with ( name, DOE)
mciudmg, but not linuted to, personal, vefoal, telephonic, wnttm or contact tbroui a durd party
ar years (not to exceed the maxirmini statutory Sentence)

L l Domestic Violence No- Contact Order or Antiba assmcns N'o- 4>ntact Ordcr is Mcd with this judgment and
Sentence

a 4 OTHER  f ' F, VI

r Pre

@C - L.,!  S Ir°t! `' c  -`r , t I ti cc,.ttitta
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FiMMx .NT OVER ONE YEAR. The defendant is senrers-ced as follwAs

NRNL'11MN_T RMV 9 94A 589 Defendant is sentenced to these folloFtag terns of total confinement in the
stody of the Department of Corrcettons (DOC)

Months or Count

months on Count

months on Count

axianths on Count

months on Count

months on Count

Actual number of months of total crnifinenient ordered ss 12 7

Add mandatory fueartn and dr - -- n- enhancement brie to run consecutively to other counts, we Section
2 3, Sentencing DaN, above) _

j The confinerrient time on Counts) _ _ cone ui(sj a mandatory mm :mum term of

NON -IELONY COUNTS &) (_

Sentence on counts mfare suspended for _
months on the condition that the defeatleant comply with all outlmtrd in this supervision sermon of ihts
sentence

days ofjail are suspended an Count
days of iail are suspended on Count _

All counts shall) be served concun-eatly, except for °Sat portion, ofthose counts for which there is a special finding
of firearm or other deadly :ueapoti as set fortb above at Section 2 3, and except for the following counts which
shall be served consecutively

The sentcace herein shall run coiisecutivcly un3i the sentence in cause ntunbeMIs)

but concurrently to any other flony cause not referred to in tbis Judgireni RCW 9 94A 589

Confinement shall corrsrience immediately unless other . se set forth here

The defendant shall receive credit for time served parer tost.mencing if that confinement was solely under this
cause number RCW 9 94A 505 The brae served shall be computed by vhc Jaii unless the credit for tine served
prior to sentencing is specifically set forth by the coils:

46 ( 1 COMMUNITY CUSxODY Ls ordered as follows

Count for a range £rent
Coiint for a range from
Count for a range from

to _ months,
to monubs,
to xnanths,

or for the -period ofearned release awarded piusu-ant to RCẀ 9 94A 723(13 and (2), wluchever is longer, and standard
mandatory conditions are ordered ( See RCW 9 94A 700 and 705 for comzaun ty placement offenses, Which include
serous violent offenses, second degree assault, any catioe agaunt a peison with a deadly Yaeapon findmg and chapter
69 50 or 69 52 RCW of 'enses notsr..ntenced under RCW 9 94A 6.64 commuted before July 1, 2000 See RCW
9 94A 715 for commmury custody range ofe'erises, •xhich include sex offenses not sentenced under RCW 9 94A 712
and violent offenses carrimited on or after July 1, 2000 lase paragraph 4 7 to impose community custody following
work ethic camp ?

FELONY JUDGMENT AND SENTENCE (FJS) 47- 1- 0: >_1632
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after July 1, 2003, DOC slab sLTcrvisc •the dcfenarsit ifDOC classifies &ierdant in the A or B nsk
roes, or, DOC classi5es the defendant in'tbe C or D risk cate -ones and at least one of the followmz aiooly

a the defendant cotstmated a cumiat or prior
Sex offense u) Violent offense us Cnuzr agaussta (RC'W 9 94A 41I)

iv Domestic violence offense CW 10 99 020 v Resuknull bury offeewe
vi) Offense for mane - Cwture, rielsvery or possession with mtent to deliver inedi imphetatnine including ils
salts, isorocrs, and salts ofmarners, _
vu Offense for dchv ofa controlled substance to a mm". or .attcmot, 5ollcrta6 or conspiracy (vt, vu) f
b th conditions of community placement or communay custod include chemical dependency treatment
c the- defendasnt is subject to supcnasion under the intenstate corTact ag2-Eernent, RMV 9 94A 745

Whale on comrtxansty piace or eDri - -m ttrity etLtody, tbi' defendant shall ( 1) report to aW be available for contact
with the assigned cornirninuty corrections officer as directed, (2) vrad; at DOC-approved education, employment-
and/orcon „ n „ amtyrestitution (scrutce), (3) not corimmc controlled. substances except pursuant to lawfully issued
prescriptions, (4) not unlawfully possess controlled substances whsle w cot miuruty custody, (5) pay sapervision fees
as determined by DOC, and (6) pe fmm afflt.mave acts necessary to monitor complia= with the orders ofthe corm
as requu by DOC The residence location and living a Tartements are- subject to the prior approval afDOC•while
in community plamrent or cornrtuntty eustod t Communsty custody for sox o€Icnders not sentenced un@er RCW
9 94A 7 U may be extended for up to the statutory nnaarinarin tern of &f-- scutence Vtolation ofpmrnunitycustody
unposed for a sex offcrese rmy result is additional confinenteut

Pay all court - ordered legal faancial obligations Deport as directed to a eommu;uty corrections officer

Notify &c community corections officer in advance Remm wino prcscribcd geographical boundaries to he
of any change m defendant's address or employment set by CCO

Tie defendant shall not consume any alcohol and shaII submit to random breath testmg as directed by DDC for
purposes of irionitoring compliance with this condition

j Defendant shall have no contact with

j The defendant shall undergo ; - raluation and fully conip3y.witht all recorsmn—ndcd tmaftrent for die following
Substance Abuse

J Sexual Deviancy

i J Other

Mental Health

J Anger Manage nt

j The defendant shall enter +_*ito and cormiete a =tified dcmcshc Inolence progrumn. as required by DOC or as follows

The defendant shall not use, possess, maasfacttire or deljwc controlled substances wsthout a valid prescription
not associate with those who rise, sell, possess, or manufacture controlled substances and subnut to random
unnalysts at the direction ofhis/her CCO to mnnstor compliance unth this condition

Ilse defendant shah comply thl, followmS additional cnmc- reiated isrolinbitions

other conditions;nay be imposed by the court or DOC dw community custody, or are set forth here

The conditions of community supervision or co>,nnunity mntody sha11 begun immediately unless otitetwise set forth

Jere

F-PLONY AMGMWr AND SENT:NCE(F1S) 07- 1- 02163 -2
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LK ETMC CAMP Rf: W 9 94A 69iX RCW '2 09 4x0 T!-a cowt finds that the defendant is eligible and is
qualify for work ethic cam and the court recommends tLett lba defendant serve dbe sentence at a work ethic

Upon completion ofwork etlac camp, the defendant shall be released on commtumty custody for any
sig time offetal confinement; subject to the conditions below Violation ofate C cacatton5 DfsDriunarrty

custody may result ma return to total cortfinement for the balance of the defendant's remaining tone of total
confinement The coaditrons of community custody are stated abDve im Section 4.5

48 OFFI.WI'T'S ORDER (known drug trzfficker) RCW 10 66 b20 The foltoanng areas are off lnntts to the defendant
whale under the supzrvisiou of the coi=iyJail or Depark — mal ofC;7tioctiom

V 2yiOTICESS AND SI4sNAiURES

51 COLLATERAL ATTACK ON JkIDGMNT Any petition or motion for colt : teial attack on this Judgment and
Sentence, Lncludwg but not irm=tted io any personal restraint petitiati, state habeas corpus petition, notion. to vacate
judgment, motion to withdraw giulty plea, notion for new trial or::notion to arrest ;udgrnrnt, must bo filed unthm one

finalyear of the judgment in this rna tcr, :accept as provided for uI RC 10 73 100" RIM 10 rM

52 LENGTH OF SUPERVISION Far an ofT'eme committed pnot• to July 1, 2000, the defendant shEM remain under
the court's jurisdiction sad the sutpeivrsion of the Deepaatsrxx:tofCorrections for a period up to 10 years from the date
ofsentence or release from confacats` 4 whichever is longer, to score payment o €alt legal Enanctal obligations
unless the court extends the eainnnal judgment an addruonal lit years For an offense comnutfed on or after July I,
2000, the court shall retain durrsdiction over the offender, fox the nuapom of the offender's cQuVl. mce wrth payment
of the legal firsanciai obligations, until the ohligatmn is complete,ysatisfied, regaxdless of to ssatutory rnax,nnrn for
the came RCW 9 94A 760 and RCW 9 94A 505(5) The clerk -ofthe, court is auttlionaecl to collect unpaid legal
financial obligations at any nrne the offender remains under the pmudiction of the court for purposes ofbs or her
legal financial obligattons RCW 994A 760(4) and RCW 9 94A: 7S3(4)

53 NOTICE OF INC0ME- WI'IROLDING ACTION If the court Limas not ord.---.td an nrstf:ediate no ofpayroll
deduction in Section 4 1, you are notified that the Deparunentof';orrections or the clerk of the court may issue a
notice ofpayroll deduction without notice to you if you are more them 30 days past dife in mntlily paymonts in an
amount equal to or greater than the amount payable for cac niowb RCW 9 94A. 7602 Otherucont
action zmdcr RO W 9 94A 760 maybe ta'ki m without further notice RC%" 9 94A 7506

5 4 RESTIWIFION HEAl?lNG

j ) Defendant waives any right to be pf esent at any restitution hcarim (sign initials)

55 Any violation of ttus Judand Senterice is puntshable by up to 60 days ofconfi ernent per violation
RCW 9 94A 634

56 f-IRF.Ati MS You must irnruedmiely surrender any concealed p stol license and you Tn y not own, use or
possess any firearm unless your rgabi to dose Is restored by 2 eatst of record Crbc clerk of the court shat'
forward a cagy of the defendant'sdnvees license, identzcard, ar comparable identificcatuon to the Lepmt=ntof
Licensing along with the date ofconviction or commitment.) T,C"W 9 41 040,9 41047

5 7 [ J The court finds that Court is a felony in the co. omnssion ofwinch a motor vehicle was used. The clerk
of the court is directed to wunedratcly forward an Abstract of Court Record to the Departirxnt of Licensing, which
must revoke the drferidant's driver's license RCW 46 20 285

FEL0NY JUDOMENT AND SENTENCE (M) 07 -1 -02163 -2
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nr becomes subject to court- ordered mental health or cherrucal dependency trcaw=4 the
rfy DOC and the defendant's trntnent utfb=.abon insist be shared )oath DOC for the duration of
arceratron acid supervtsion RCW 9 94A 562

5 9 OTHER Batl previously posted, ifany, is hereby exonerated and :hall be retttrnod to the posting party

DONE m Open Court and to the presence of the defendant this date

Dc g A.ttoruey
WS A _ 6796

Friat name JOBN M "JACK" JONES

irdge/Panrr:
ChAstineAJ1111omeroy

orney for D -- fendarit
SBA No 18174

gent name aAMES SIiACKLEaObi

VOTING RIGHTS STr1TiEA NNT RCW 10 6414D I acknowledge rluat nay right iu vote leas been lost duo to felony --
conviction If I am registered to vote, zany voter regasnahon will be canx' My nglat to vote may be restored by a) A
certificate ofdischarge issued by thy_ sentencing court, RCW 9 94A 637, b) A court order issued by the sentencing count
restoring the ngh4 RCW 9 92 066, c) A final order of discharge issued by lite ands mate sentannce review taoard, RCW

i9 96 050, or d) A cerca +.eof issued by the governor, R02V 9 95 Voting before the right is restored rs a
class C felony, RCW 92A 84.660 , 117

Defendant'ssignature

1 ain a cmriea imerprezer o4 or we cant nas iodises rear aiuc_*WLsc cj=irrca to urrerprc7, rut
language, which the defen&at understands I translated this Judgment and

Sentence for the defendant into that language
Interpreter srghan_re!°rrrtname

I, Clcrk of tha CoLrt, certify that the foregoing is a full, tine
and correct copy of the : udgment and Sentence in the .above- entrtled action now on record m this office

WITNESS my hared aPA seal ofthe said Superor Court affixed this date

t
Clerk of thb Court of said county and state, by

FELONY JUDGMENT AND SEN ITNCE (FJS) 07-1-02M-2

RCirl 9 94A 500, 505XWPF CR 84 0400 (5f200r,)
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ME,N1EPICATI0N OFDEFENDANT

SID No 13iA1701 331? Late ofBulh 07/2411977 _.

If no SED take fingerprint card for State Paaol) - - -

FBI No 432801AC2 Local ID No

PCd No 766942148 Other

Alias name, DOD

l3ace Ethnicity Sex

i ]Asian/Pacific, j ] BlacklAfincan- A=ncan rx 7 Caucasiart j 's Hispawc [ Xj Male
leander

1 Native American j ] Other [ X) Nor- .Hzpamc [ Famn le

V. R GERPRl3NTS I attest that I saw the same defendant who appear, to court art taus ' curnent affix bm cir her

fingerprints and signature thereto Cle& ofthe Court, Depk, _ 
t _

Dated pef
DEFENDANT'S SIGPFA"I'lRRV

four fingers taken simultaneously

i

r

J

FELONY JUDGMENT AND SENVTENCE (FJS) 07 -1 -02163 -2

RCW 9 94A 500, $05),rW'PFCR 84 0400 (512006)
CrhlGn

Left 1 Right
Thumb s Thumb

fingers taken simultaneously

k,

3 i

t. 'F

ai
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SUPERIOR COURT OF s -jE STATE OF WASHINGTON
n..O11N Y OF THURSTON

STATE OF WASHINGTON

vs

RYAN WANE ALLEN,

Pletnttff,

Defevdant

NO 07- 1- 02163 -2

WARRANT OF COMB- IiTMENTATTACHMENT TO

JUDGMENT ARID SENTENCE (PRISON)

DOB 07/24/1977

SID WA 17013312 P-'! 43280 AC2
PCN 766942343

RACE W

SEX M

BOOKING NO C0148394

THE STATE OF WASHINGTON TO

The Shenff of Thua lon County and to theproprr officer ofthe Department € fCon=boas

The defendant RYAN WAYNE ALLEN has been convicted in the Superior Court of the State ofWashtngton for the ctnne(s) of

UNLAWFUL POSSESSION OF A FIREARM IN HE FIRST DEGREE ( 2 COUNTS), BAIL itiMPING

and the court has ordcred that the defendtint be sentenced to a term of impnscinr.nt as set fa:`th in the Judgpmert and Sentenc.

YOU, THE $1- MFF, ARE COMMANDED to take and deliver the defcnd int to the pn^ M officers ofthe gepaitM. t. of
Corrections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, ARE COMMANDEDED to receive the defendant

for classification, confinement and placement as Ordered in the Judgment, and Sentence

By directien of the Honorable

Christine A. Pomeroy
BETTY J GOU°

cJ.Jx1c

By
DEP t:.'LERK

FELONY JUDGMENT AND SENTENCE (FJS) 07-1-02163-2

RCS' 9 94A 500, 505)( %VPF CR 94 0400 (512006) Page : 1
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DIVISION II

STATE OF WASHINGTON, t No. 37646 -6 -11

Respondent;

V.

RYAN WAYNE ALLEN, UNPUBLISHED OPINION

HOUGHTON P.J. — Ryan Allen appeals his conviction for two counts of unlawful

possession of a firearm, arguing that the trial court erred in denying his motion to suppress

evidence seized in an unlawful search. He further appeals his conviction for bail jumping,

arguing that the bail jumping statute is impermissibly vague -and that the State failed to give him

proper notice of a hearing leading to his bail jumping charge. We affirm the unlawful possession

conviction but reverse and remand with instructions to dismiss with prejudice the bail jumping

conviction.

FAC' "1T

Sometime past midnight on December 21, ='007, a Thurston County sheriff s deputy

responded to a noise complaint. The deputy arrived at Allen's mobile home, located in an

isolated area, from which the deputy heard music playing.

The music blared from Allen mobile home So loudly that all the home's windows shook

and the deputy could not hear his dispatch radio even when turned up to its maximum volume.
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The deputy also noticed two cars parked in front of the home and a sign on the home that read,

No trespassing, violators will be shot and survivors will be prosecuted." Clerk's Papers ( CP) at

30.

He knocked on the door twice before Allen answered. Allen aggressively opened the

door while holding an assault rifle in his right hand. The deputy, who had come alone, stood

face to face with Allen. The deputy later testified that it would have taken 10 to 20 minutes for

assistance to arrive if he had called for backup.

The deputy ordered Allen to down the weapon and Allen complied. The deputy

pulled Allen out of the doorway and handcuffed him. The deputy asked Allen if any other

persons presently occupied the home and if he had any other guns nearby. Allen answered that

no one else was present and that he had a loaded . 22 caliber rifle on his bed. The deputy entered

the home, went into the bedroom, and secured the . 22 caliber rifle.

The deputy radioed headquarters and learned that had a previous felony conviction.

As a result, Washington law forbade Allen from owning a gun. RC.W9.41.040(1)(a). The

deputy arrested Allen.. The . State charged Allen with two counts of first degree unlawful

possession of a firearm: one count for the assault rifle, the other count for the . 22 caliber rifle.

On December 21, 2007, pending Allen's trial, the court released him on his personal

recognizance on his complying with three conditions: ( 1) submitting to scheduled urinalysis and

breath testing, ( 2) not possessing any weapon or firearm, and ( 3) appearing in court on three

days' notice from ' the State.

On Monday, February 11, 2008, at 1:07 P.N1., the State filed a motion seeking revocation

of Allen's conditional release because he had failed to submit to a scheduled urinalysis test.

2
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The deputy also noticed two cars parked in front of the home and a sign on the home that read,

No trespassing, violators will be shot and survivors will be prosecuted." Clerk's Papers ( CP) at

30.

He knocked on the door twice before Allen answered. Allen aggressively opened the

door while holding an assault rifle in his right hand. The deputy, who had come alone, stood

face to face with Allen. The deputy later testified that it would have taken 10 to 20 minutes for

assistance to arrive if he had called for backup.
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pulled Allen out of the doorway and handcuffed him. The deputy asked Allen if any other

persons presently occupied the home and if he had any other guns nearby. Allen answered that

no one else was present and that he had a loaded . 22 caliber rifle on his bed. The deputy entered

the home, went into the bedroom, and secured the . 22 caliber rifle.

The deputy radioed headquarters and learned that had a previous felony conviction.

As a result, Washington law forbade Allen from owning a gun. RC.W 9.41.040(1)(a). The

deputy arrested Allen.. The . State charged Allen with two counts of first degree unlawful

possession of a firearm: one count for the assault rifle, the other count for the . 22 caliber rifle.

On December 21, 2007, pending Allen's trial, the court released him on his personal

recognizance on his complying with three conditions: ( 1) submitting to scheduled urinalysis and

breath testing, ( 2) not possessing any weapon or firearm, and ( 3) appearing in court on three

days' notice from ' the State.

On Monday, February 11, 2008, at 1:07 P.N1., the State filed a motion seeking revocation

of Allen's conditional release because he had failed to submit to a scheduled urinalysis test.
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That same day the State mailed him a notice of the motion, setting the hearing for Thursday,

February 14, 2005, at 9:15 A.M. Alien failed to appear at the hearing. The State then charged

him with one count of bail jumping.

Before trial, Allen moved to suppress the .22 caliber rifle as evidence, claiming the

deputy obtained it after an illegal search of Allen's home under the Washington and United

States Constitutions. The trial court declined to suppress the evidence.

A jury found Allen guilty on both counts of unlawful firearm possession and for bail

jumping. He appeals.

ANALYSIS

UNLAWFUL POSSESSION OF A FIREARM

Allen first contends that the trial court erred in denying his motion to suppress the .22

caliber rifle. He asserts that the deputy seized the .22 caliber rifle in a search impermissible

under the Fourth Amendment and article I, section 7 of the Washington Constitution.

With certain exceptions, the federal and state constitutions prohibit warrantless searches

and seizures. State v. Cardenas, 146 Wn.2d 400, 405, 47 Pad 127 (2002). One such exception

is for exigent circumstances requiring immediate action, such as officer safety. Cardenas, 146

Wn.2d at 405; State i Smith, 137 Wn. App. 262, 268, L53 P.3d 199 (2007), aff'd on other

grounds, 165 Wn.2d 511, 199 P.3d 386 (2009).

Allen argues that the deputy's entry to secure the .22 caliber rifle was constitutionally

prohibited because the deputy had no reason to be concerned for his safety. Because the deputy

had taken away his assault rifle and because he had been handcuffed, Allen asserts the deputy

had rendered him harmless.
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To find exigent circumstances existed, the ground for an emergency search may not be

merelyj,retextual. Smith, 137 Wn. App. at 269. An officer's belief that an emergency exists

must be both subjectively and objectively reasonable. Smith, 137 Wn. App. at 269.

Under the subjective test, the deputy would be justified in relying on his own perception

of any potential danger. Here, before knocking on Allen's door, the deputy observed a sign

warning that trespassers would be shot, and Allen hurriedly opened the door with an assault rifle

in hand. Both factors could have reasonably led the deputy to believe that Allen presented a

potential, violent danger.

A more removed analysis of the situation also satisfies the objective test. The deputy

testified that although Allen statedthat no one else was in his home, he observed two cars in'the

driveway. The second car could have belonged to another potentially dangerous occupant with

possible access to a weapon. Furthermore, because the deputy was alone and could not receive

support from other deputies for some time, the deputy could have secured the .22 caliber rifle as

a precaution in case Allen later attempted to escape or resist arrest. Allen's argument fails.

BAIL .JUMPING

Allen further contends that his conviction for bail jumping must be reversed. He raises

two arguments. First, that the bail jumping statute is impennissibly vague. Second, he argues

that the State failed to give him the notice the trial court required when it imposed conditions for

his release pending trial. Therefore, he asserts insufficient evidence supports his conviction. As

the second argument disposes of this issue, we do not address his vagueness claim.

We review a claim based on insufficiency of the evidence under the familiar standard set

forth in State v. Salinas, 119 Wn.2d 192, 201, 829 :P.2d 1068 (1992). In doing so, we view the

4
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evidence in the light most favorable to the State to determine whether a rational fact finder could

find the crimes essential elements beyond a reasonable doubt. Salinas, 119 Wn.2d at 201.

To prove that Allen committed bail jumping. the State had to show that with knowledge

of the requirement of an upcoming appearance, he failed to appear "as required." RCINT

9A.76.170. The trial court released him his personal recognizance. One condition of release

required him to "[ a]ppear in court on three (3) days notice." Ex. 7. Another condition required

him to report to the State for urinalysis tests. He did not report for urinalysis testing. 1n

response at 1:07 P.M. on Monday, February 11, the State filed a motion to revolve his release.

The notice required him to appear in court on February 14 at 9:15 A.M.

Reviewing the relevant dates here, it becomes readily apparent that the-State could not

put a notice into the mail on Monday afternoon, February 11, and have Allen receive the required

three days' notice of a 9:15 A.M. hearing on Thursday February 14. At best, he would have had

only two days' notice. The State simply did not give him the notice the trial court required, and

he did not knowingly fail to appear_ The State could not convict him for bail jumping under

these circumstances. The conviction must be reversed and the matter remanded with instructions

to dismiss. Stare v. Smith, 155 Wn.2d 496, 505, 120 P.3d 559 (2005) (remedy is reverse and

dismiss without retrial where insufficient evidence support an element of the crime).

STATEMENT OF ADDITIONAL GROUNDS

Allen raises additional claims pro se in his statement of additional grounds.' His first

claims appear to be that he received ineffective assistance of counsel.

RAP 10.10(a).
5
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An ineffective assistance of counsel claim requires a showing of deficient performance

with resulting prejudice. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L.

Ed. 2d 674 (1984). Legitimate trial tactics and strategy form no basis for an ineffective

assistance of counsel claim. State v. Hendrickson, 129 Wn.2d 61, 77 -78, 917 P.2d 563 (1996).

Moreover, we do not review matters outside the trial court record. State v. McFarland, 127 Wn.

2d 322, 335 899 P.2d 1251 (1995).

Here, Allen's arguments revolve around asking his trial and appellate counsel to do

certain things. First, Allen cites several legal authorities he requested his trial counsel present at

trial. His trial counsel, Allen states, did not deem these authorities to be useful to Allen's case.

The legal authorities cited by Allen in his statement of additional grounds, however, include civil

or administrative laws which do not relate to A] len's criminal liability and a single case

pertaining to a municipal noise ordinance which does not relate to the State's charges of

unlawful possession of a firearm. City ofEverett ea: rel. Cattle v. Everett District Court, 31 Wn.

App. 319, 641 P.2d. 714 (1982).

Second, Allen cites evidence he believes trial counsel should have introduced at trial,

namely, testimony stating that Allen's gate was closed when the deputy arrived and that the

volume of the music coming from his house was less than 45 decibels. These claims comprise

matters not related to the charges Allen faced, matters of trial tactics, or are outside the record.

As Allen neither demonstrates deficient representation nor any prejudice, his ineffective

assistance argument fails.

z Allen cites chapter 10.36 RCW (no such chapter is presently enacted); chapter 70,107 RCW;
chapter 173.53 WAC; WAC 173 -58 -040.

2
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Next, Allen argues that he could not be convicted of unlawful possession of a firearm

because the State did not notify him upon his prior release from prison that law forbade him from

owning a gun. The statute under which he was convicted, however, dues not require that the

State to do so. RCW9.41.040(1)(a). This argument fails.

Allen also asserts that the trial court incorrectly calculated his offender score. As he will

be resentenced on remand, we do not address this argument further.

Finally, he raises claims based on the unlawful search and seizure and his bail jumping

conviction. We otherwise addressed these same issues and, thus, do not discuss them further.

In summary, we affirm the unlawful possession of a firearm conviction and reverse and

remand with instructions to dismiss the bail jumping conviction with prejudice.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record pursuant to RCW2.06.040, it is

so ordered.

Houghto , P.J.

We concur:

ndg w ter J.

Kulik, J.

7
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II)ENTITY OF -MOVING PARTY

Petitioner Ryan Allen, the appellant below, asks this Court to review the decision

of the Court ofAppeals referred to in section B.

B. COURT OF APPEALS DECISION

Mr. Allen seeks review of division Two's unpublished opinion in State v. Ryan

Allen No. 37646 -6 -H. A. copy of the opinion is attached as Appendix A.

C. ISSUES PRESSENTED FOR REVJMI D. STAMMEINTT OF THE CASE E.

ARGUE -IMENT WHY REVIEW SHOULD BE ACCEPTED

Can a respondent be convicted of first degree unlawful possession of a

firearm in two counts where the arresting officer did not follow procedure in a sound

ordinance violation which is a civil matter.? In accordance with the Chapter 10.36

PUBLIC DISTURBANCE NOISE under subsection .010 states in the declaration of the

policy that the purpose of this chapter is to protect to the greatest extension possible both

the right of free speech and the right to privacy ,with, =n the hoine and upon real property.

Its purpose is to guarantee ample channels of communication for all ideas, whether

welcome or unwelcome by the recipients, _yet also secure the privacy as a refuge from

unwelcome noise. (Ord. 13378 (part), 2005: Ord. 9189 ss 1, 1989: Ord. 8072 ss 2 (part),

1980.

Under subsection .030 B. states this: is caused by the operation of any devise

designed for sound production or reproduction, such as but not limited to radios,

televisions, musical instruments phonographs and. loudspeakers that exceed fifty -five dBA

between the hours of seven a.m. and ten p.m. and forty -five dBA between the hours of ten

p .m. and seven a.m., measured at any adjacent parcel or public right -of -way: or is caused

by any source described in subsections A, B, and C of this section. which unreasonably

disturbs or interferes -vitla the peace. comfort or repose. of owners of possessors of real



property determined at any point on the affected property.

who resides, cr owns ro ertv in the area affected by the noise complaint of.P p P
t,7F

Ord. 13378 (part), 2005: Ord.. 9189 ss 3, 1989: Ord. 8072 ss 2 (part), 1985)• Apparently

officer Simper dial not feel. that the law applied to him to follow. If he had I'm sure that

officer Simper would have at the very .least brought a decibel meter with him on his call of

a noise complaint. Next he would have gone to the affected landowners residence that

had called in the first place as described in the ordinance. it would be reasonable to

believe that officer Simper was quite aware of the. sound ordinance in it's entirety as with

the experiance in which officer Simper has claimed to had through out his career as so

stated in CP -5 of the direct examination by Mir. Jones. And had he known that, he would

have also known that it is also not procedure as he had stated he did in CP -6, Upon

corning into the area -- well, a neighbor had called reporting excessive noise, music,

comingfrom a residence, and I was driving dow i Sargent Road, slowed, rolled down my

windows, and I could hear very loud music coming_ from the residence in question. If

officer Simper had known the procedure that he must follow he would have gone to the

residence of the afflicted property. As in City ofEverett v. Ob̀rien, 31 Wash. App. 319,

641. P.2d 714 ("Ala. App. 1- 11 -82), nowhere in the ordinance does it state anything about

offfcer.'sjudgment. Officer Simper, without taking a decibel reading enters Mr. Allen's

private property in which he has a right to privacy because his property was fully fenced, a

closed gate with no trespassing signs conspicuously on it; see State v. Gare, 77 Wn. App.

333, 890 P. 2d 1088 ('1995); State v. Dodson 1 10 Wn. App. 112, 39 P. 3d. 324 (2002).

Therefore officer Simper did not have legal justification to enter Mr_ Allen's property;

because a violation or it ?fraction was not proven officer Simper did not have probable

cause as a result and thusly proceeded to enter Mr. Allen's property. Therefore, officer

Simper violated 'LAr. Allen's fourth amendment right against unreasonable search and

seizure.

Chapter 10.38 CNIL, PENTALTIES FOR NOISE VIOLATIONS, clearly states

thepolicy under subsection .010 as follows: It is the policy ofThurston County to

enforce to the extent resources pen the rules setting maximum noise levels established
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2.

by the State Department ofEcology pursuant to RCW Chapter 70.107. Local

government may enforce these rules only through imposition of a civil Penalty pursuant to

R.CW 70.107.050. (Oral. 9219 (part), 1989). It further goes on to say in subsection .030

service ofnotice qfviolation: The civil penalty is imposed by the service of a notice of

violation on the person committing the violation. Service of the notice shall be as

Qroyided in RCW4.28.080. However, if, in the exercise.of reasonable diligence. service

cannot be made as provided in.RCW4.28.080, service may be accomplished by mailing

the notice ofviolation to the person to be served at the last known address by certified

mail with return receipt requested. Ord. 91989) If in fact officer Simper had

obtained a decibel reading and it had been over the the dBA level stated in the ordinance

officer ,Simper still did not execute the service ofnotice in violation properly either. If he

is not able to access the residence in which he is trying to give notice he is to mail it as

stated in the subsection .040 and have the information in the notice as specified in

subsection .050, which is also an incorporation of state law, see RCWs listed above. As a

direct result ofprocedure not followed unlawful search. and seizure was committed

causing all evidence from this point inadmissible in a court of law for the evidence was

unlawfully obtained and should have been suppressed during the suppression hearing

before trial. This also directly related to ineffective. counsel, since Mr. Allen did expressed

his concerns of the incoinpentency ofMr. Shackleton and ti , , , as denied motion to receive

new counsel.

2. Officer Simper then goes on to violate the knock and announce statute

also known as RCW 10.30. Officer Simper proceeded up to Mr, Allen's mobile,.CP -6,

which was dark and knocked once, and waited for a response -- nowhere did he announce

that he was law enforcement. The officer then knocked louder a second time, but again

nowhere in either the clerk's papers in the motion to suppress CP -7 -8 or trial and

sentencing CP -11 did he announce himself as any kind of law enforcement, police- open-up

or sheriff - open -up. As a result the defendant answered the door, which has no peephole,

armed with the weapon pointed down. It wasn't until then that the defendant Mr. Allen

saw the person who was knocking, and that he was law enforcement. The officer, fearing

for his safety, ordered the defendant to put down the weapon which he dial quickly; and
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was immediately handcuffed by the officer. See trial CP -11. In State v. Richards, 136

Wn. 2d. 361, 962 P.2d 118 (1998) the police or law enforcement must #1 knock and 42

announce their identity and .then #3 announce their purpose for being there, and finally ##4

allow a brief waiting period prior to entry. See U.S. v. Ramires, 91 - F. 3 d 1297 (1996);

U.S. v. Bustamante- Gamez, 488 F. 2d'4, 10 -1.1 (1973), strict compliance with the knock

and announce statue is required, State v. Richards, 87 Wzi_ App. 285, 941 P. 2d 710

1997), This statute and doctrine was enacted so as to avoid the exact situation that

happened - endangering law enforcerent personnel, while also protecting persons from

4th amendment violations ofunreasonable search and seizure. See State v. Myers, 102 wn

2d 584, 689 P. 2d 38 (1984). This again should have been suppressed during the..

suppression hearing and was allowed into court at fault of ineffiective counsel.

3. Nk. Allen`s Fifth Amendment rights were also violated by an unwarranted

custodial interrogation. Mr. Allen was immediately handcuffed on his porch after

obeying the offer's command to lay down the - weapon. Upon doing so the officer asked

Mr. Allen if there were more weapons in the house, CP- 11 -12. Since this appearance by

officer Simper was for noise, and R1r. Allen was handcuffed, there was absolutely no need

to ask if anymore weapons were in the house. There was nofelony in progress; see State

v. Cunningham, 116 Wn. App. 219, 65 P. 3d 325 (2003) or a completedfelony; see State

v. Williams 34 Wn. App. 662, 663, P.2d 1368 (1983). The question about more firearms

Was therefore, unwarranted, given Mr. Allen being handcuffed and atone. Mr. Allen was

in custody - being handcuffed because he was not free to just leave and end the contact.

See State v. Sargent, the court stated: Once a person is taken into custody, the

presumption ofvolunteer ness disgppe.-us, Mirnisota v. Murphy, 465 U.S. 420, 429, 79

L. Ed. 2d 409, 104 S. Ct. 11.36 (1984). The officer then. proceeded to ask questions

regarding as to how many, and where anymore guns were located while Mr. Allen was

handcuffed, CP- 16 -17. This fits the defnition of custodial. interrogation as stated on

P650 of Sargent quoting Rhode Island v. Innis, 446 U.S. 291, 301, 64 L. Ed. 2d 257, 100

S. C.T. 1682 (1980); officer Simper was looko, for sable. incriminating information, so

by the Innis definition this questioning is considered a custodial interrogation; Miranda

rights should have been given to Mr. Allen by officer 8.imper, they were not and the

G-
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presumption that the statement given to a law enforcement officer while in physical

custody of him handcuffed was completely voluntary• is absurd. Mr. Allen's 5th

amendment .rights were clearly violated when officer Simper asked him questions while

Mr. Allen: was handcuffed, unrelated to the noise complaint is unconstitutional and a

result, any statement so obtained is inadmissible, and again this not being suppressed is a

direct result of ineffective counsel.

4. As for RCS' 9. 41. 047 (1), the appellant court errored in stating that the

courts are not required in notification of firearm probation. In fast according to the law

the courts are mandated to notify the defendant of any firearm probations written and

verbally. The rule that ignorance of the law is not a defense to a criminal charge does

not automatically apply to malum prohibitum offense 64z., an. act that is wrong because

it isprohibited) if the person committing the offense reasonably and in goodfaith relied

on legally erroneous and actively misleading information imparted by an authoritative

government official. Ifwe look in depth at the cases: Stat v. Leavitt 107 Wn. App. 361,

26 P.3d 622 (2001); State v. Minor 162 ZWn.2d 796,172 P.3d 1162 (2008); we will see

that it has been defined in these two cases that there is a mandate that requires exactly ,

that, notification written and verbally. Under the law it would make no sense to get back

a right of possessing a firearm if the right was never lost. Not to mention that there were

in fact probations notified at the sentencing in the case on Mr. Allen's previous case in

which this all stems from and did not include any firearm probations. - These probations

were no contacts between curtain people. Also see appendix including letter from

probation officer stating her total certainty that Mr. Allen was at no time informed by our

Court or myselfoffirearm probation. And at no time has this either been reported to the

Department ofLicensing. Furthermore also in the appendix is a copy. a tag from the

Thurston County Sheriffs Department that they can say for certain that they had released

this very firearm to Mr. Allen a few years prior after a background. check and then

confirming that in fact Mr. Allen could possess a firearm. Now if that is not misleading

information by an authoritative government official please define what is. So if at no time

Mr. Allen has been notified by the courts or a law enforcement agency in accordance with

9.41.047(1) while Mr. Allen was a juvenile during sentencing and knowing that at this

R



time that Mr. Allen probably did not have any extensive knowledge of the law at the time

than it is affirmative that Mr, Allen was in fact rnisled in good faith by a authoritative

government official. Mr. Allen's two charges ofunlawful possession of firearm should be

reversed.

5. Failure by trial attorney to notify Mr. Allen of a re -trial under CrR Retrial

Rule 7.5 New Trial t3 }, "6), (7), (8); and then the appellant court to consider RAF Rule

9. 11 Additional. Evidence On Review.

F. CONCLUSION

1. The relief sought here is the reversal of the charge unlawful possession of

firearm in the first degree in count 1 & 2 as of 11.- 13 -09.

Respectfully submitted,

Ryan W. Allen
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THE SUPREME COURT OF WASHINGTON

STATE OF WASHINGTON,

Respondent,

V,

RYAN WA.YNE ALLEN,

NO. 83604-3'

ORDER

C/A NO. 37646-6-H

Petitioner.

Department H of the Court, composed of Chief Justice Madsen and Justices AlexanZer,

Chambers, Fairhurst and Stephens, considered at its March 2, 2010, Motion Calendar, whether

review should be granted pursuant to RAP 13.4(b), and unanimously agreed that the following order

be entered.

IT IS ORDERED:

That the Petition for Review is denied.

DATED at Olympia, Washington this day of March, 2010.

For the Court

C.
CHIEF JUSTICE

5g1 / as
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CERTIFICATE OF SERVICE

I certify that I served a copy of the State's Response to Personal Restraint

Petition, on all parties or their counsel of record on the date below as

follows:

US Mail Postage Prepaid

DAVID C. PONZOHA, CLERK
COURTS OF APPEALS DIVISION II

11

950 BROADWAY, SUITE3001 y

TACOMA, WA 98402 -4454 P

AND TO: HARRY WILLIAMS t <
KELLER ROHRBACK LLP

1201 THIRD AVE, STE 3200
SEATTLE, WA 98101 -3052

I certify under penalty of perjury under laws of the State of

Washington that the foregoing is true and correct.

Dated this ! % day i



IN THE COURT OF APPEALS

FOR THE STATE OF WASHINGTON
DIVISION II

STATE OF WASHINGTON,
Respondent, NO. 41345-1-11

vs.

RYAN WAYNE ALLEN,
Appellant.

OF SUBSTITUTION OF

COUNSEL

TO: David C. Ponzoha

Court Clerk

Court of Appeals, Division II
950 Broadway
Tacoma, WA 98402 -4454

AND TO: Harry Williams, IV, attorney for Ryan W. Allen

PLEASE TAKE NOTICE that counsel for the State of Washington shall-
be Olivia Zhou, Deputy Prosecuting Attorney for Thurston County, 2000
Lakeridge Drive SW #2, Olympia, WA 98502; and all further pleadings and
papers shall be served upon said attorney at the stated address.

Submitted thisa day of May, 2011.

r

Olivia Zhou, WSBA #4I
Deputy Prosecuting Att ey

1, Chong McAfee, hereby certify that a
true and correct copy of this document
was served to the Appellant's attorney
via electronic mail on this May 10, 2011

1 declare under penalty of perju under
the laws of the State of Washi gton t e

foregoing is tr and correct

Para e 1

NOTICE OF SUBSTITUTION OF COUNSEL

EDWARD 0. HOLM

Thurston County Prosecuting Attorney
2000 Lakeridge Drive S.W.

Olympia, WA 98502
360) 786 -5540 Fax (360) 754 -3358



Washington State Court of Appeals
Division Two

950 Broadway, Suite 300, Tacoma, Washington 98402 -4454
David Ponzoha, Clerk/Administrator ( 253) 593 -2970 ( 253) 593 -2806 (Fax)

General Orders, Calendar Dates, Issue Summaries, and General Information at http: / /www.coures.wa.gov /courts

May 9, 2011

Harry Williams, IV
Keller Rohrback LLP

1201 3rd Ave Ste 3200

Seattle, WA 98101 -3052
hwilliams@kellerrohrback.com

Carol L. La Verne

Thurston County Prosecutor's Office
2000 Lakeridge Dr SW Bldg 2
Olympia, WA 98502 -6045
Lavemc@co.thurston.wa.us

CASE #: 41345 -1 -II

Personal Restraint Petition of. Ryan Wayne Allen

Counsel:

On the above date, this court entered the following notation ruling:

A RULING SIGNED BY THE CLERK:

Respondent is granted an extension of time to and including 06/23/11 to file the
Response to the Personal Restraint Petition. In view of the length of this extension, the
court will not grant respondent any further continuances for filing its response absent a
showing a compelling circumstances.

Very truly yours,

dlti

David C. Ponzoha

Court Clerk
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COURT OF APPEALS, DIVISION II
OF THE STATE OF WASHINGTON

NO. 41345 -1 -11

IN RE THE PERSONAL
RESTRAINT PETITION OF

RYAN WAYNE ALLEN

MOTION FOR EXTENSION

OF TIME FOR FILING

RESPONDENT'SBRIEF

Thurston County Superior
Court

NO. 07 -1- 02163 -1

1. IDENTITY OF MOVING PARTY

Respondent, State of Washington, by and through Carol La Verne,

Deputy Prosecuting Attorney, in and for Thurston County.

2. STATEMENT OF RELIEF SOUGHT

A 45 -day extension of time for filing respondent's brief.

3. FACTS RELEVANT TO MOTION

The State's response in this PRP is due Monday, May 9, 2011. As this

court is aware, there were several personnel changes in the Thurston County

Prosecutor's Office early in 2011 and the position of appeal deputy was left

vacant for approximately five weeks. A significant backlog accumulated in

that time. In March I was assigned primary responsibility for Thurston County

criminal appeals, but I also have a trial case load and cannot give appeals my
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full attention. In addition, I had an argument in the Supreme Court this week

in State v. Lormor, Case No. 84319 -8, which took a significant amount of

preparation time. I am currently working on the State's response in State v.

Zachary Collins, Case No. 41179 -2 -II; that response was originally due on

April 25, 2011. When this court granted an extension to May 25, it indicated

there would be no further continuances, so I must necessarily work on that.

I have not previously requested an extension of time in this matter.

4. ARGUMENT AND CONCLUSION

For all the reasons stated above, the State respectfully requests

an extension of 45 days, until June 23, 2011, to file its response.

DATED this 6th day of May, 2011.

JON TUNHEIM

Prosecuting Attorney

Carol La Verne

WSBA # 19229

Deputy Prosecuting Attorney

2



CERTIFICATE OF SERVICE

l

I certify that I served a copy of the Respondent'sMotion for Extension of

Time for Filing Respondent'sBrief, on the date below as follows:

Electronically riled at Division II

TO: DAVID C. PONZOHA, CLERK
COURTS OF APPEALS DIVISION II

950 BROADWAY, SUITE 300
TACOMA, WA 98402 -4454

HARRY WILLIAMS, IV
LAW OFFICE OF HARRY WILLIAMS, LLC
PO BOX 19336

SEATTLE, WA 98109
HARRY@HARRYWILLIAMS . COM

I certify under penalty of perjury under laws of the State of Washington

that the foregoing is true and correct.

Dated this ( K - , day of May, 2011, at Olympia, W

Caroline Jones
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